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General Plan Amendment Screening Request 
October 23, 2019 

SITE ADDRESS 36400 Niles Blvd, Fremont, CA 94536 

APN 507-62-37 

ACREAGE 0.89 acres 

GENERAL PLAN Existing: 

Open Space- Private 

Proposed: 

Residential Low Density Residential 

ZONING DISTRICT Existing: 

P-71-3 (HOD) 

Proposed: 

R-1-6 Single Family Residential 

PROJECT 
REPRESENTATIVE 

Hogan Land Services 

c/o Hannah Chiu, Assistant Planner ll 

1702 4th Street 

Santa Rosa CA 95404 

hchiu@hoganls.com 

HLS Project #3854 

Site Background 

The property is located at the corner of Niles Boulevard and Nursery Avenue in Fremont. 

The site is currently undeveloped with a grouping of trees. The 0.89-acre site is relatively 

flat surrounded by parcels designated residential low, low-medium and medium, open 

space-park, and hillside residential. Railroad tracks exist to the north, a church to the east, 

open space and low medium residential development to the west and a historical nursery 

is south of the property across Niles. Currently, there is no water or sewer connections to 

the parcel but the mainlines are in the street. There is an electrical vault located on the 

south east corner of the lot. 

In 1971, the site and adjoining lands (22.75 acres) were zoned as private open space 

within a Planned Development District P-71-3.  Most of the private open space includes 

the historical nursery park. The planned unit, as originally envisioned, was not developed 

and the surrounding parcels have been separately sold and/or were independently 

developed. The subject parcel has remained undeveloped and underutilized with no 
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intention of being developed as private open space associated with a larger development 

on the adjoining properties.  

Proposed Development 

This application requests a General Plan amendment re-designating the property from 

Open Space–Private to Low Density Residential and rezoning it from P-71-3 to R-1-6 

Single Family Residential. The land use amendment and rezone would allow the creation 

of five residential lots each having a private driveway for access. Four driveways would 

be accessed off Niles and the corner lot would be accessed off Nursery. The proposed 

lots would range from 0.17 to 0.20 acres, and building envelopes range from 3,431 square 

feet to 4,089 square feet. Carefully selected trees on-site would be removed and 

replanted to create space for the new residential structures and to promote the health and 

vitality of the trees.  

Public Benefit  

Neighbors have expressed concern regarding the homelessness and drug activity that 

periodically occurs on the site. The vacant condition of the lot is an attractive nuisance. 

Homeless have been known to set up encampments and light camp fires. Neighbors have 

indicated concerns of fire hazards and security, see attachments 1 and 2.  The owner has 

taken steps to keep the site clean, however, it is a reoccurring problem.  The proposed 

development would cure the attractive nuisance.  

Although the proposed intent of development is market rate housing, there would be 

acceptance to the idea of affordable housing provided that the City would approve 

amendment for residential development, and support incentives and concession for 

increases in allowable density.  

The City has currently designated the property for private open space but the land is not 

protecting or preserving any special natural resources. The site is not in the hills, Baylands 

or public park. As such, this request is consistent with the General Plan. Specifically, the 

proposal would not in conflict with the policies in the Land Use and Open Space Elements, 

as described in Attached 2. 

 

 

Earthquake Fault 
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The property is in the Hayward fault trace zone, but the fault does not occur on the 

property.  Future development on the property would comply with local building codes 

that address the seismic criteria. No geological hazards are anticipated. 

Noise 

The property is predominantly surrounded by single-family homes and multi-family 

residences. There would be a temporary noise increase from the construction period. 

Construction noise levels will be mitigated by applying construction hours to limit 

development noise created by construction activity. The project would apply best 

practices to further limit noise in sensitive areas. Overall, the project would not contribute 

to a cumulative increase in noise since the area is already developed.  Moreover, the 

homes would be constructed in a manner that protects its inhabitants from noise from the 

railroad and traffic on Niles.  

Traffic and Circulation 

The property is located on the corner of Niles Blvd and Nursery Ave connecting to Mission 

Boulevard. It is not in a transit-oriented development area, but bus routes Line 216 and 

232 connect the Union City Bart station and Ohlone College Newark campus via Niles 

Boulevard and Mission Boulevard. Although the project would slightly increase traffic at 

vicinity intersections, there would be no foreseeable decrease in the level of service    

Regulatory Taking 

The parcel was zoned into Private-Open Space in 1971 as a Planned District intended to 

serve the residential developments. Since that time the lot has not been developed or 

utilized and is currently vacant. It has been sold to a private owner with no relation to any 

residences. The limited land uses allowed to develop private open space in the context 

of size and location does not allow the owner reasonable use or value and deprives them 

of economic benefit. This has resulted in regulatory taking, when the government 

regulates the use of private property to such a degree that it deprives the owners of 

economically reasonable use or value of the property.   

 

 

 

 

Net Residential Density 
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Net Residential Density  

Lot 1 0.20 acres/ 8,712 SF- 15 SF (utility box)= 8,697 SF 

Lot 2 0.17 acres/ 7,405 SF 

Lot 3 0.17 acres/ 7,405 SF 

Lot 4 0.18 acres/ 7,840 SF 

Lot 5 0.18 acres/ 7,840 SF 
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Attachment 1 

 



Attachment 2 

GENERAL PLAN POLICIES 

Land Use Element 

1) Policy 2-1.11: Infill Emphasis  

Focus new development on under-developed or “skipped over” sites that are 

already served by infrastructure and public streets. Strongly discourage, and 

where appropriate prohibit, the conversion of open space or underdeveloped land 

on the fringes of Fremont to urban uses. All of the growth projected for Fremont 

over the next 20-25 years is anticipated to take place within the existing urbanized 

area. By growing more compactly, the City can preserve its hills and Baylands as 

open space. 

 

Consistency Determination: The project proposes to focus development on an under-

developed lot with existing infrastructure available to serve the project. Since being zoned 

private open space in 1971, it has never been used or developed as intended. The lot is 

surrounded by residential developments and is not located in the hills or Baylands.  

2) Policy 2-2.11: Problem Parcels  

Avoid the creation of “problem” parcels that are not practical to develop or provide 

with services. Work to eliminate or merge such parcels where they already exist. 

A problem parcel is defined as:  

• Any parcel whose existence is not necessary to achieve an important public 

purpose and whose merger with an adjacent parcel could be compelled 

under state law or state law in conjunction with the General Plan; or  

• Any parcel which, regardless of the minimum area or dimension 

requirements set forth in the Zoning Ordinance, is not practically 

developable because of its unusual dimensions, shape, or location relative 

to other parcels; or  

• Any parcel which has other land use constraints, such as proximity to an 

active earthquake fault; or any parcel with no street access or insufficient 

street frontage to provide access.  

• Any parcel with no street access or insufficient street frontage to provide 

access. 

Consistency Determination: The vacant lot was created with the intent to be used 

among the residents within the planned district. Over time the lot has been sold separately 

to a private owner with no associations to the residences. The resulting size and location 

have left the parcel as a “problem parcel” making it difficult to develop as a private park. 

The redesignation of the parcel to residential use would resolve the problematic issues 

and achieve the public’s purposes by providing additional housing opportunities.  
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3) Policy 2-3.2: Neighborhood Reinvestment  

Encourage continued reinvestment in Fremont neighborhoods by the public and 

private sectors. While the basic land use pattern in many neighborhoods is already 

set and will be maintained, their improvement and evolution should be viewed an 

important part of the City’s sustainability initiatives. 

4) Policy 2-3.4: Infill Development  

Support infill development on vacant and underutilized land in Fremont’s 

neighborhoods, particularly where there are vacant lots or parcels that create 

“gaps” in the urban fabric and disrupt the continuity of a neighborhood. Such 

development should respect the scale and form of surrounding properties. 

Consistency Determination: Addressing Policy 2-3.2 and 2-3.4, the vacant and 

undeveloped lot creates a “gap” in the neighborhood and interrupts the development 

pattern. The privately-owned lot is not associated with any residences in the area. 

Amending the current zoning and land use to a residential development would allow 

continuity of the existing neighborhood land use pattern.  

 

5) Policy 2-3.12: Community Preservation  

Maintain community preservation and code enforcement programs which protect 

health and safety and keep Fremont neighborhoods free of nuisances and visual 

blight. These programs should also abate excessive noise, illegal dumping, illegal 

signage, graffiti, littering, and other activities that disrupt neighborhood quality of 

life. Fremont’s Community Development Department has a Community 

Preservation Division that responds to citizen complaints and proactively identify 

violations of the Fremont Municipal Code. In most jurisdictions, this operation is 

known as code enforcement. It addresses businesses operating without permits, 

illegal or unpermitted land uses, structures built without permits, unsafe or 

unsanitary housing, illegal fences, vehicle hazards and similar issues. Addressing 

these issues promptly is important to reducing blight and maintaining the quality of 

life in the city. 

Consistency Determination: Developing this vacant lot with single family dwellings 

would dissuade illegal dumping, littering, and squatting that concern neighbors. Future 

homeowners would then be responsible to oversee the care and maintenance of the land.  
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6) Policy 2-6.8: Private Open Space  

Generally require that areas more than one acre in size dedicated as “open space” 

as part of a development project be formally designated as Open Space on the 

General Plan Land Use Map. Binding agreements with the City such as open 

space easements or deed restrictions should be used to permanently protect such 

areas. Vegetation in such areas should be managed consistently with the City’s 

water conservation, fire protection, aesthetic, and sustainability goals. 

 

7) Policy 2-6.9: Protection of Planned Development Open Space  

Strongly discourage the encroachment of development onto common open space 

areas within planned developments or other residential projects. Where feasible, 

shared open space areas in residential subdivisions shall be permanently 

restricted to open space uses through deed restrictions or other appropriate 

means. Adopted December 2011 Land Use | 2-71 General Plan 

Consistency Determination: Addressing Policy 2-6.8 and 2-6.9, open space is currently 

the largest land use in City of Fremont. The parcel is less than one acre and is not in a 

binding agreement with the City, nor does it have a deed restriction prohibiting the 

conversion of private open space. Although there is a strong discouragement of 

converting open space, this privately owned open space is not associated or utilized by 

surrounding residences.  

 

8) Policy 2-6.9A: The Protect Fremont Private Open Space Initiative of 2012  

A. Land designated as private open space, either by the general plan, through 

zoning, or through approval as part of a planned development, shall not have its 

open space use changed to another use except under one of the following two 

circumstances:  

1. Through approval of a ballot measure by the voters of Fremont at a 

regular municipal election, or  

2. Through the approval of the change by the Fremont City Council, after 

prior review by the Fremont Planning Commission and receipt of its 

recommendation, and based on the City Council findings that failure to 

redesignate the land would result in the taking of private property for public 

use without just compensation. Any such approval shall be limited to the 

minimum amount of development required to avoid a taking of private 

property.  
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B. The findings required under subsection A.2 of this policy must be supported by 

clear and convincing evidence.  

C. The determinations of the City Council under subsection A.2 of this policy must 

be unanimous.  

D. This policy shall only apply to contiguous areas of at least two acres in size that 

are designated as private open space and are not within a transit oriented 

development overlay area as defined by the General Plan.  

E. Within one year of the passage of this measure, the land use designations in 

the general plan, zoning, and planned development plans within the City shall be 

brought into conformity in accordance with the provisions of this policy. 

Consistency Determination: Failure to re-designate this land would result in a 

regulatory taking of private property for public use without just compensation. The lot was 

zoned into a planned district in 1971, which had a mutual benefit to developers and the 

city as part of the previous project. However, now the lot has been sold separately to a 

private owner not directly related to any residences or surrounding development. The 

open space designation for open space-private deprives the property owners of 

economically reasonable use to such an extent it deprives them of utility or value of that 

property.  

9) Policy 2-1.3: Maintain Fremont’s Open Space “Frame”  

Conserve the unique ecological characteristics of the Fremont Hills and San Francisco 

Bay shoreline and wetlands and recognize the contribution of these features to Fremont’s 

identity and livability. Future land use decisions should ensure the long-term protection of 

these areas as open space.  

Implementation 2-1.3.A: Urban Growth Boundary  

Maintain an Urban Growth Boundary (UGB) as shown on Diagram 2-1 that defines 

the ultimate extent of urban development in Fremont. The UGB should be 

consistent with and reinforce the Hill Area Initiatives as well as the City’s policies 

for long-term protection of the Baylands. The UGB includes all of Fremont’s 

Community Plan Areas with the exception of the Hill Area and Baylands. Urban 

development beyond the UGB shall be prohibited, understanding that some limited 

uses are allowed. 
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Conservation Element 

10) Policy 7-1.4: Open Space Frame  

Maintain and expand the Open Space Frame. 

Implementation 7-1.4.A: Limit Development of Open Space 

In lands outside of the urban growth boundary regulate the type and amount of 

development to preserve open space characteristics and values while considering 

the needs of private property owners and public or quasi-public agencies. 

Consistency Determination: Although the City would like to maintain open space and 

limit development, the project site is not within the “open space frame” as it is not within 

the hills or Baylands of Fremont. It is within the Urban Growth Boundary which 

encourages development.  Residential development on the site would be consistent with 

this policy.   
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